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SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

Salmon Bay Sand and Gravel Co., Ballard The Honorable

Chamber of Commerce, Seattle Marine

Business Coalition, Ballard Oil Company, No.

North Seattle Industrial Association, and the

Ballard Interbay Northend Manufacturing & VERIFIED COMPLAINT FOR DIRECT

Industrial Center, REVIEW UNDER SEPA, APPLICATION
FOR WRIT OF REVIEW, COMPLAINT

Plaintiffs/Petitioners, FOR DECLARATORY JUDGMENT,
APPLICATION FOR CONSTITUTIONAL
V. WRIT OF REVIEW, and REQUEST FOR

INJUNCTION

The City of Seattle, the Seattle Department of
Transportation, the Seattle Hearing Examiner,

and

T he Cascade Bicycle Club,
Defendants/Respondents.

1.1

Plaintiffs/Petitioners aver and allege as follows:

L PARTIES
Plaintiffs/Petitioners are the Ballard Chamber of Commerce, a Washington non-profit
corporation; Salmon Bay Sand and Gravel Company, a Washington corporation; the
Ballard Interbay Northend Manufacturing & Industrial Center, an unregistered non-profit
trade association (BINMIC); the North Seattle Industrial Association (NSIA), a
Washington non-profit corporation; Ballard Oil Company, a Washington corporation; and

the Seattle Marine Business Coalition (SMBC), a 501(c)(3) non-profit.
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Plaintiffs/Petitioners are collectively anwn, for purposes of this appeal, as the “Ballard |
Business Appellants” or “Appellants.”

1.2 The Defendant/Respondent City of Seattle (hereafter “City”) is a Washington Municipal
Corporation. This appeal challenges decisions and actions by two of its agencies or
officers: the Defendant/Respondent Seattle Department of Transportation (hereafter
“SDOT”) and the Defendant/Respondent Seattle Hearing Examiner (hereafter “Hearing
Examiner”).

1.3 Specifically, this appeal challenges the decision by SDOT that it describes as a decision
to “Proceed with construction of the Burke-Gilman proposed trail” (hereafter “the
Action” or “the underlying decision to proceed with the trail”). This appeal also
challenges the Determination of Non-Significance (“DNS”) issued by SDOT for the
Action on November 26, 2008, pursuant to the State Environmental Policy Act
(“SEPA™). A copy of the DNS is attached as Exhibit 1.

1.4  This appeal also challenges the decision of the Hearing Examiner to uphold the DNS,
after an administrative appeal, in the Findings and Decision that she issued on June 9,
2009. A copy of these Findings and Decision is attached as Exhibit 2.

1.5  The Defendant/Respondent Cascade Bicycle Club (hereafter “CBC”) is a Washington
nonprofit corporation that intervened in the proceedings before the Seattle Hearing
Examiner.

IL JURISDICTION AND VENUE

2.1 The subject matter of this appeal comprises actions taken by public officers of the City of
Seattle, and venue therefore is proper pursuant to RCW 4.12.020.

2.2 On June 17, 2008 SDOT published a “Notice of Action” pursuant to RCW 43.21C.080,
which identifies the subject Action and states that “Any action to set aside, enjoin,

review, or otherwise challenge such action on the grounds of noncompliance with the
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2.3

2.4

2.5

2.6

3.1
3.2

provisions of chapter 43.21C RCW (State Environmental Policy Act) shall be
commenced on or before July 15, 2009.”
This Court has jurisdiction to hear this appeal pursuant to the direct authority of RCW
43.21C.075, which provides an independent “basis for challenging whether
governmental action is in compliance with the substantive and procedural provisions” of
SEPA. The Ballard Business Appellants challenge the Action for its non-compliance
with SEPA, and direct review under RCW 43.21C.075 is therefore the proper cause of
action for invoking this Court’s jurisdiction.
In the alternative, and only if the Court should determine that direct review under RCW
43.21C.070 is not an available means of obtaining judicial review, then this Court has
jurisdiction to grant review pursuant to a statutory writ of review, Chapter 7.16 RCW; an
action for declaratory judgment, Chapter 7.24 RCW; or a constitutional writ of review
pursuant to this Court’s inherent constitutional authority to review the actions of the other
branches of government.
In addition, this Court also has jurisdiction to grant an injunction pursuant to Chapter
7.40 RCW.
The Ballard Business Appellants have exhausted their administrative remedies by
appealing the DNS to the Seattle Hearing Examiner.

HOI. STANDING
Any “person aggrieved” has a right to judicial review under SEPA. RCW 43.21C.075(4).
It is the City’s responsibility under SEPA to use all practical means to “assure” its
citizens “safe” surroundings and to “attain the widest range of beneficial uses of the
environment without degradation, risk to health or safety, or other undesirable and
unintended consequences.” RCW 43.21C.020(2) (b) and (c). In addition, the City must

recognize each citizen’s “fundamental and inalienable right to a healthful environment,”
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RCW 43.21C.020(3), and a built environment that is not safe is not a healthful
environment.

3.3 Appellants’ interests are within the zone of interests protected by SEPA because
Appellants are concerned about the proposed trail’s impacts on specific elements of the
environment, including its adverse impacts upon the existing maritime-industrial land
uses in the area, and the trail’s creation of traffic hazards because of the unresolved
conflicts between recreational users of the trail and the industrial and commercial trucks,
forklifts, and other such traffic in the area. These traffic hazards may make it impossible
for the Appellants and the other maritime-industrial businesses along the route of the
proposed trail to continue to exist, despite the fact that the City’s policy is to protect and
foster these maritime-industrial land uses in this unique area next to the Ship Canal.

34  SDOT’s DNS and the Hearing Examiner’s decision substantively fail to protect the
fundamental and inalienable right of every citizen of the state, including the Appellants,
to a safe and healthful environment. The Project will result in significant and unmitigated
adverse impacts to the use and enjoyment of the environment in this area, as well as the
existing structures along the proposed Project alignment. This portion of Ballard — from
11" NW to the Ballard Locks — is a critical corridor and an integral part of the maritime
and industrial business community in Seattle. The City’s land use policies and goals give
special priority to water-dependent uses in this area; these maritime and industrial uses
are supposed to receive the highest priority and protection from non-compatible and
competing uses. Routing a recreational trail through the heart of the maritime/industrial
area ignores these policies and goals aﬁd will significantly and adversely impact the
Ballard Business Appellants. Numerous businesses, employing thousands of people, are
located in this maritime and industrial area in proximity to the proposed trail alignment.
User of the proposed trail will be in almost constant conflict with heavy trucks, an active

railroad, forklift traffic, maritime and industrial traffic and activities, loading docks,
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commercial parking and busy arterial streets along its entire alignment. The Project, as
currently proposed, will have substantial adverse impacts to this maritime and industrial
community, and it is very likely a trail user will be hurt or killed by a vehicle serving this
maritime-industrial community.

3.5  Salmon Bay Sand and Gravel Company is a Washington corporation whose address 5228
Shilshole Ave NW, Seattle, WA 98107. Salmon Bay supplies concrete, sand, gravel and
construction products and has operated in Seattle for over 100 years. Salmon Bay’s
business includes both wholesale and retail operations. It provides numerous jobs,
mainly at union-wages. |

3.6  Salmon Bay is a member of numerous trade associations including the Appellant
organizations herein, the Ballard Chamber of Commerce, NSIA, BNMIC and SMBC.
Paul Nerdrum, Salmon Bay’s Vice President, is a member of and has served in leadership
roles in many of these organizations.

3.7  Salmon Bay will suffer immediate, concrete and specific injury-in-fact if the proposed
trail is located as proposed. Phase 2 of the Burke-Gilman proposed trail, as described in
the Notice of Action (i.e., the “permanent route”), will be located directly in front of
Salmon Bay. Salmon Bay’s operations will immediately and irreparably be negatively
impacted by having to cross the proposed trail, by the unsafe condition created by having
to cross the proposed trail, by the delay involved with having to cross the proposed trail,
and by the possibility of being put out of business or having fo move its business
operations.

3.8  Salmon Bay operates five days a week, 10-%2 hours per day. Salmon Bay delivers
approximately 140,000 to 175,000 yards of concrete annually in the greater-Seattle
region. Salmon Bay uses 25 concrete mixer trucks and approximately 12 flatbed dump
trucks and a pick-up truck for deliveries. Its concrete and delivery trucks will have to
cross the proposed trail approximately 200-300 times per day during the peak season
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(Summer). Additionally, Salmoﬁ Bay’s will-call pick-up service generates another
approximately 75-100 truck trips per day, many of which also wﬂl have to cross the
proposed trail. Salmon Bay’s trucks also use the adjacent roadways, including roads
where the proposed trail will be located, for deliveries. Along 45" Ave NW, the
proposed travel lanes will be 9-feet wide. Salmon Bay’s concrete trucks are 8’-6” wide,
leaving just three inches on either side.

3.9  Locating a recreational trail in an industrial area is inherently unsafe. A fully loaded
concrete mixer truck is more than 30-feet long and weighs about 72,000 pounds. It is
very difficult, and sometimes nearly impossible, to see a bicycle from a moving concrete
truck. Likewise, it is difficult if not impossible to stop a loaded concrete truck quickly in
order to avoid a cyclist. If one of Salmon Bay’s trucks is involved in an accident with a
cyclist, this will impact its ability to obtain liability insurance, without which Salmon Bay
cannot operate. Salmon Bay’s drivers are required to obtain commercial drivers licenses
(CDL), which may be revoked after such an accident. In either case, Salmon Bay’s
business will be negatively impacted, and, in the worst-case scenario, shut down.

3.10 It is highly unlikely Salmon Bay could relocate. Salmon Bay is a water-dependent
industrial use located on industrially zoned land with water access. It requires, and has in
this location, intermodal access including barge, rail, and truck. Salmon Bay obtains raw
material via truck, rail and barge and deiivers finished product via trucks. Salmon Bay
has approximately 5 driveways that will cross the proposed trail, the rail line Salmon Bay
uses will be located adjacent to the trail, and Salmon Bay’s employees and customers will
have to cross the trail to access both its wholesale and retail locations. Salmon Bay has a
legitimate fear of being put out of business because it has happened before. When the
City located another portion of the Burke-Gilman Trail in front of a former industrial

business in Freemont, thereby limiting access to loading docks, that company went out of

business.
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3.11 Ballard Oil Company is a Washington corporation whose address is 5300 26th Avenue
NW, Seattle, WA 98107. Ballard Oil has been in business for over 72 years and operates
six-days per week. Ballard Oil is one of four fixed, maritime fueling facilities in the
entire State of Washington, and one of two that service the north Pacific fishing fleet.

3.12  Inaddition to lube oil and waste oil, Ballard Oil supplies approximately 8 Million gallons
of fuel annually to the north Pacific Fishing fleet and other commercial vessels. All of
this fuel, lube oil and waste oil is transported to Ballard’s facility by truck. Fuel is
delivered by tanker trucks that can carry approximately 9,000 gallons per trip.

3.13  Every drop of the fuel, lube oil and waste oil handled by Eallard Oil must cross the
proposed trail. The proposed trail will be located directly in front of Ballard’s driveway
and in front of Stabbert Marine’s driveway, which Ballard Oil also uses. Typically,
Ballard’s trucks will cross the proposed trail approximately 8 to 40 times per day
(counting in and out trips) depending on the season and fuel demand. It will be very
difficult, if not impossible, for Ballard’s drivers, all of whom are required to obtain
CDLs, to see cyclists and others using the trail. Likewise, it is difficult if not impossible
to stop a loaded fuel truck quickly in order to avoid a cyclist or other trail users. If one of
Ballard Oil’s trucks is involved in an accident with a cyclist or trail user, this will impact
its ability to obtain liability insurance, without which Ballard Oil cannot operate. Ballard
Oil’s drivers are required to obtain CDLs, which may be revoked after such an accident.
In either case, Ballard Oil’s business will be negatively impacted, and, in the worst-case
scenario, shut down.

3.14 It is highly unlikely Ballard Oil could relocate. It is a water-dependent industrial use
located on industrially zoned land with water access. Ballard Oil must be on the water to
service its customers. The north Pacific fishing fleet is located on the Ship Canal because
it is a sheltered, fresh water port, home to myriad support services and industries. Other

former maritime fueling facilities located in what used to be industrial areas that are now
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3.15

3.16

characterized by commercial and residential development have gone out of business,
leaving Ballard Oil and one other business as the remaining suppliers of maritime fuel for
many of its customers.

The Ballard Business Appellants also includes a number of trade, business and
community organizations. These associations and organizations will suffer injury-in-fact
because the proposed trail will substantially and adversely impact the use and enjoyment
of their members’ properties and businesses along the proposed alignment, will harm
their members’ businesses and people employed by those businesses, and will create an
unsafe combination of pedestrians/cyclists and industrial traffic and activities. The
Ballard Business Appellants will be harmed, collectively and individually, by the
significant adverse impacts of the proposed trail, including, but not limited to, safety,
traffic impacts, loss of parking and inconsistencies with the City’s Comprehensive Plan,
zoning and land use regulations. The trade organizations included in the Ballard Business
Appellants are comprised of local business and property owners, many of whom own or
operate water-dependent industrial businesses or own property that is industrially zoned
and occupied by such water-dependent or industrial uses. The proposed trail will
undermine and negatively impact these businesses’ and property owners’ ability to
continue operating industrial businesses in these locations. Based on a 2002 City study,
the Ballard maritime industry generates approximately $1 Billion of revenue annually.
The Ballard Chamber of Commerce is a Washington non-profit corporation whose
address is 2208 NW Market Street, Seattle, WA 98107. The Chamber’s mission is to
“promote, support and protect Ballard’s business interests.” The Chamber is concerned
that the proposed trail will negatively impact its member-businesses by, among other
things, eliminating parking, an issue within SEPA’s zone of interest. The Chamber also

is concerned that the proposed trail, by creating unsafe conditions or incompatible uses,
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will negatively impact the broader Ballard business community, and in particular many of

its business members.

3.17 The BINMIC, whose address is 604 22nd Ave NW, Seattle, WA 98107-4027, is an

unregistered non-profit trade association. It was established in 1999 to provide
leadership and coordination amongst stakeholder organizations and groups representing
interests in the Ballard Interbay area. BINMIC and its members are actively involved in
public policy, public resource and development issues impacting the BINMIC area. The
BINMIC area is home to the majority of the United State’s north Pacific fishing fleet.
BINMIC, as a trade organization, has worked to preserve the largest cluster of maritime
and fishing support services on the West Coast. BINMIC and its members will suffer
injury in fact from the unsafe condition created by locating the proposed trail in this area,
by the traffic and loss of parking impacts, and by injecting an incompatible use into this
maritime and industrial area. Traffic, parking and unsafe conditions from the proposed
trail will undermine BINMIC’s members ability to continue operating businesses that
comprise the north Pacific fishing fleet and the associated support services. As the
steward of the BINMIC neighborhood plan, the BINMIC also will suffer injury because
the proposed trail is inconsistent with the goals and policies in the City’s Comprehensive
Plan. , |
3.18 The North Seattle Industrial Association (NSIA) is a Washington non-profit corporation
whose business address is 604 22nd Ave NW, Seattle, WA 98107-4027 and whose
registered address is 3401 Evanston Ave N, # A. NSIA is a business association of
marine and industrial businesses and property owners. These businesses and property
owners are generally located in the industrially zoned areas of North Seattle in Fremont,
Ballard and the Interbay. The Association is centered on the Ballard Interbay Northend
Manufacturing and Industrial Center. The Association has been in operation for over
twenty years. The Association has over 50 members who are committed to maintaining a
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